
 

 

 

 

 

 

 

Property and Collectivity: The Making of 
Ethnic Claims to Land Restitution in 
Colombia 

By: Meghan L. Morris 

 

 
Paper presented at the  
International Conference on 
 

Global Land  
Grabbing II 
October 17‐19, 2012 
 

Organized by the Land Deals 
Politics Initiative (LDPI)  
and hosted by the Department 
of Development Sociology at 
Cornell University, Ithaca, NY. 



 
 
 
 
 
 
 
 
 
 
 
 
 

Property and Collectivity:  
The Making of Ethnic Claims to Land Restitution in Colombia 

 
Meghan L. Morris 

 
DRAFT:  Please do not cite.



DRAFT:  Please do not cite. 

 1 

 
Property and Collectivity:  

The Making of Ethnic Claims to Land Restitution in Colombia1 
 

Meghan L. Morris 
 

 
 
Introduction 
 
 Colombia’s recently initiated land restitution process, part of a broader effort at 
transitional justice in the country, aims to restore approximately 6 million hectares of land to 
victims of internal displacement by the armed conflict.  According to government statistics, these 
victims totaled over 3.9 million people in 2011, while other civil society organizations counted 
the displaced at over 5.2 million, making the number of internally displaced persons in Colombia 
the highest in the world, followed by Iraq, Sudan, the Democratic Republic of the Congo, and 
Somalia (IDMC 2012).  While estimates of the total amount of lands expropriated or abandoned 
as a result of the conflict over the past several decades vary widely, both official government 
statistics from Acción Social (2010) and the Third National Survey to Verify the Rights of 
Displaced People (2010) estimated that the total number of hectares lost exceeded 6.5 million – 
over 5% of Colombia’s total surface area.  The land restitution process, which began at the end 
of 2011 and is slated to take ten years, seeks to both return and formalize title to expropriated 
and abandoned lands to those who had possessed them prior to their displacement. 
 The land restitution program targets the “problem of informality” of land tenure as one of 
the primary issues in Colombian rural life to be solved through land restitution – and indeed, 
informality in land tenure and titling is rampant in the Colombian countryside.  The National 
Department of Statistics estimates that over 40% of lands do not have registered titles, and the 
Third National Survey to Verify the Rights of Displaced People (2010) estimated that over 60% 
of lands expropriated or abandoned as a result of the conflict lacked formal title.  While there is 
debate over what state goals might be for formalization of land title – ranging from the 
entrenchment of state control over territory, to agricultural development through access to credit, 
to the creation of a more flexible land market for the benefit of extractive industry – titling holds 
an undebatably central role in the restitution process.   
 One of the goals often cited by the Colombian Ministry of Agriculture for formalization 
efforts is that of prevention of future displacement and protection of future claims to ownership 
(Restrepo 2011).  Far from being a new approach to protection of land claims, formalization of 
title has played a significant role in such efforts in the past, from Colombia’s agrarian reform 
program in the 1960s to the collective titling initiatives that took place in the wake of the 1991 
Colombian Constitution.  In these latter initiatives, the Colombian Institute of Agrarian Reform 
collectively titled territories inhabited by indigenous and Afro-Colombian communities, 
expanding the number and land holdings of collectively held indigenous resguardos 
(reservations) and creating dozens of collectively titled Afro-Colombian territories governed by 

                                                
1 This paper is based in part on a review of literature and legal documents, and in part on preliminary fieldwork 
conducted in Colombia in 2012.  This fieldwork was generously supported by the Land Deal Politics Initiative, a 
Leiffer Fellowship from the University of Chicago Department of Anthropology, and a research grant from the 
Center for Latin American Studies at the University of Chicago. 
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consejos comunitarios (community councils).  The current land restitution process reflects 
elements of both of these efforts, offering a standard process for individual restitution and titling 
of properties for displaced persons who are determined to be campesinos (peasants), and 
collective restitution and titling via a separate “ethnic” route for those displaced persons who are 
determined to be indigenous or Afro-Colombian.2 
 This paper focuses on the mobilization of individual and collective forms of land tenure 
in ethnic land and territorial claims in Colombia over time, arguing that while a particular form 
of land tenure may be strategically mobilized at one point in time through a land claim, such a 
claim places constraints on the possibility of constructing alternative tenure arrangements in 
future claims.  In this analysis, I note many traces of the processes of dispossession that Li 
describes in her important and insightful analysis of collective land tenure (2010).  I do, 
however, think that Li’s reply to critical responses to her article – that “the urgent question 
concerns the degree of protection that different land regimes enable” – can be productively 
reframed (Li 2010:408).  I argue that the social outcomes of particular land tenure regimes are 
not fixed, but are determined by the historical and political conjunctures in which they are taken 
up by specific individuals or groups.  This is particularly true in the context of conflict that holds 
struggle over land and territorial control at its heart.  I will use the current land restitution process 
in Colombia as an entry point for this analysis, exploring the avenues for land restitution for 
indigenous and Afro-Colombian groups, and how claims to individual or collective land tenure 
within that process might be facilitated or frustrated by the types of ethno-property arrangements 
created through prior claims by these groups to land and territory (in particular, through the 
collective titling of indigenous and Afro-Colombian lands after the 1991 Constitution).  
 Following Paul Nadasdy’s call to examine the implications of making property claims 
rather than investigating whether or not non-Europeans “have property” (Nadasdy 2002), this 
paper does not attempt to determine whether indigenous and Afro-Colombian claimants 
demonstrate forms of property in their daily lives, or whether particular claims to individual or 
collective property correspond to the practices of property of claimants; rather, it investigates the 
implications of the making of ethnic claims to individual or collective property for future 
claims.3  Similarly, while the terms “individual” and “collective” will be used throughout the 
paper, I do not understand individual and collective types of land tenure to actually be binary 
forms; indeed, I believe there to be infinite hybrids and combinations of these forms in practice.  
Rather, I use “individual” and “collective” property arrangements in this paper as they are 
employed by the state in its determinations of types of title granted through the process of 
making a land claim.   

                                                
2 This route is also available for displaced persons who belong to the rom community; the number of members of 
this community is small, however, and analysis in this paper will be focused on indigenous and Afro-Colombian 
groups. 
3 I do, however, think that the question of actual practices of property is relevant to the process of making ethnic 
land and territorial claims.  While I do not explore this question here, the extent to which indigenous and Afro-
Colombian groups do or do not employ a concept of collectivity in the way that they use, manage, distribute, and 
adjudicate the land they occupy or otherwise lay claim to, and how it might be employed, has a significant impact on 
the official land claims they make and the kinds of conflicts and compromises that those claims reflect and create.  
Thus, whether or not they “have property” is important not just in a comparative sense for those who care about 
whether or not property can be a universal category, but in terms of its political consequences to particular groups at 
particular moments in time.  Given the recent initiation of the land restitution process and the preliminary nature of 
the claims in course, however, these questions in relation to current land restitution claims are a subject for future 
research. 
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 The first section of the paper will discuss the dynamics of displacement and 
dispossession in Colombia.  Given the highly regionalized patterns and dynamics of 
dispossession, the discussion and analysis in this paper will focus in particular on the region of 
Urabá, which is located in northwestern Colombia and is home to the highest rate of 
displacement in the country.  The second section will provide an introduction to the 2011 
Victims and Land Restitution Law and the related, but separate, ethnic legal framework that 
applies to claims by indigenous and Afro-Colombian communities, with an analysis of the 
presumptions regarding collectivity, individuality, and ethnicity that are embedded within these 
frameworks.  The third section will explore the history of the connection between ethnicity and 
territory in land claims processes in Colombia, particularly as expressed in the identification of 
ethnicity with specific types of land tenure in the statutory and jurisprudential wake of the 1991 
Constitution.  The final section will provide an analysis of how individual and collective land 
tenure arrangements have begun to enter into play in the land restitution process, as well as 
conjectures about how prior ethno-property arrangements and claims to individual or collective 
tenure might facilitate or constrain claims within the current process that are coming out of the 
region of Urabá.   

The analysis carried out in these sections is based upon a review of literature, statutes, 
and official decrees and documents related to land and territorial claims, as well as attendance at 
public events and other preliminary fieldwork on a land restitution process that is itself in its 
quite preliminary stages.  As such, the arguments developed in the paper are necessarily limited 
in scope, and the possibilities for future research – particularly fieldwork on specific cases of 
ethnic land restitution which are yet to be filed – are both rich and extremely important to gain a 
deeper understanding of the dynamics I begin to explore in this paper, as well as dispossession 
and land restitution in Colombia more broadly.  
  
Dynamics of displacement and dispossession in Colombia’s ongoing conflict 

 
Siempre las guerras se han pagado en Colombia con tierras.  Nuestra historia es la historia de 

un desplazamiento incesante, sólo a ratos interrumpido. 
Alfredo Molano, Desterrados (2001:14)4 

 
 The story of displacement and dispossession in Colombia could have many possible 
beginnings, all of which would have an important history that preceded them which would go 
untold.  As the analysis in this paper focuses largely on claims related to these phenomena over 
the past several decades, I will provide an extremely truncated synopsis for those unfamiliar with 
Colombian history of the emergence of the armed actors involved in the conflict beginning in the 
1960s, with an emphasis on their relationship to land and territory.  This brief description is 
followed by a more detailed account of the modes of displacement and dispossession employed 
by these actors in Urabá. 
 While displacement and dispossession are tightly connected and often occur 
simultaneously in Colombia, they are two distinct phenomena, displacement occurring when a 
person leaves their place of residence (which could be by direct force or by “choice” as a result 
of generalized violence, amongst other factors) and dispossession when the land they occupied, 
possessed, or owned is expropriated.  There is a further distinction between dispossession 
                                                
4 “Wars in Colombia have always been paid for with land.  Our history is the history of incessant displacement, only 
interrupted at moments.”  (Author’s translation.) 
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(despojo) and abandonment (abandono), the first involving intention by someone who actively 
expropriates the land, and the second involving abandonment of the property by its owner, 
possessor, or occupier, often due to a climate of generalized violence.  Often, abandonment 
results in the appropriation of abandoned land by other actors.  Ibañez and Querubín note that 
while the forms and methods of forced displacement might differ in the various regions of the 
country, the primary cause is unquestionably the armed conflict (Ibañez 2004). 
 The current attempts to stem these phenomena and facilitate restitution of dispossessed 
properties to those who have been displaced do not represent the first state effort to shift the 
pattern of land consolidation and ownership in Colombia.  Law 135 of 1961 on Social Land 
Reform, the first attempt at agrarian reform in Colombia since the 1930s, was designed to 
provide landless campesinos with access to rural land and correct unequal land distribution in the 
countryside (a different goal than that of the current land restitution effort, which while identified 
by some as agrarian reform, is not necessarily designed to affect land consolidation and 
distribution, but rather return to a pre-conflict distribution of land without regard to the equality 
of that distribution5).  Guerrilla activity emerged in this context in the 1960s as part of the 
campesino resistance to latifundismo, in which campesinos were often targeted as subversives in 
a period of violence defined by a struggle for power between the state and guerrilla groups.  The 
violence of the period, amongst other obstacles, frustrated efforts at agrarian reform, though 
official reform efforts continued throughout the decade. 

As time went on, guerrilla groups became increasingly distanced from the revolutionary 
land distribution goals of this particular period, and turned into what Alejandro Reyes calls 
“máquinas de guerra” (war machines) (Reyes 2009:2).  Though their interest in territory 
remained, it was increasingly as a form of control and to facilitate movement for the purposes of 
war, and less as the focus of a struggle for redistribution (Reyes 2009:138).  The 1980s also saw 
the initial development of right-wing “self-defense” groups of medium and large landholders.  
These groups initially organized themselves privately, and many developed into paramilitary 
groups that later formed collaborative relationships with the state (Romero 2007).  Paramilitaries 
served as a new model for security and consolidation of territorial control, and used a variety of 
means to appropriate large areas of land for both licit and illicit activities (such as cattle ranching 
and drug production), as well as other areas on which they would install sympathizers to ensure 
control over the territory.  These developments, as well as the generalized violence in the country 
over this period, caused rates of displacement and dispossession to skyrocket and land ownership 
and control to become increasingly consolidated (Reyes 2009:26-34, 138). 

Afro-Colombian and indigenous groups have been disproportionately affected over time 
by these twin phenomena of displacement and dispossession, with Afro-Colombians being the 
most frequent victims of displacement, followed by the indigenous population.  Over 16% of 
displaced persons in Colombia in 2008 was Afro-Colombian, and over 10% of the Afro-
Colombian population was a victim of forced displacement, while over 6% of the displaced 
population was indigenous (Rodríguez Garavito 2009:7-9; Comisión de Seguimiento 2009:9).  
The problem of displacement also ruptures social ties and creates or exacerbates existing 
situations of poverty, food insecurity and hunger, and lack of adequate health care, rendering the 
displaced population vulnerable to other social problems, violence, and, for some, continued 
displacement.  The lower educational rates and income levels of the Afro-Colombian population, 

                                                
5 For a more detailed discussion of the question of land distribution in relation to Law 1448, see Saffon and Uprimny 
(2010) and Uprimny and Sánchez (2010). 
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as well as continued discrimination, make this situation of vulnerability particularly acute within 
this group (Rodríguez Garavito 2009:89). 

Patterns both of displacement and dispossession and of violence are highly regionalized 
in Colombia, with armed actors, forms of dispossession, forms of capital, geography and land 
use, and state presence varying widely from region to region.  The analysis in this paper focuses 
on the region of Urabá, which straddles the departments of Córdoba, Antioquia, and Chocó in 
northwestern Colombia.  Urabá is home to Colombia’s highest rate of displacement as well as 
significant continuing violence, due in part to its access to the sea and strategic location as a 
corridor for transport of arms and drugs.  It was the site of some of the earliest paramilitary 
activity and paramilitary-executed massacres in the country, which fed the problems of 
expropriation and abandonment of land in the region; this paramilitary presence continues today.  
These characteristics make Urabá an important starting point for unraveling the dynamics of 
displacement and dispossession, though it will serve as a regional entry point for this analysis, 
not a case study with conclusions that can be applied wholesale to other regions.   

The dynamics of displacement and dispossession in Urabá are intimately linked, with a 
range of direct and indirect causal relationships to the armed conflict.  Some individuals and 
families abandon land and are displaced as a result of generalized violence, fleeing farms and 
land to escape a general climate of violence or clashes between armed groups in the area.  Land 
might also be abandoned and families displaced due to direct threats of harm or commission of 
acts of violence by armed groups upon members of the family, such as torture, disappearance, or 
murder, after which members of the family flee the premises.  These threats or acts of violence 
might be made specifically to force the family to leave the property, rendering it an explicit 
expropriation. 

Other forms of expropriation that are common in Urabá include forced sales of land at 
low prices, accompanied by implicit or explicit threats.  A phrase so often mentioned by 
displaced persons that it has almost taken on slogan-like characteristics is “me vende o le compro 
a la viuda” (you’ll sell it to me or I’ll buy it from your widow).  Sale prices under these 
circumstances are often dramatically low in relation to “regular” market rates, and acres of land 
might go for a few hundred dollars.  In some cases, even these minimal amounts are never paid 
to those who are displaced.  Sales might be accompanied by formal title transfers, if the sellers 
had formal title over the property; more commonly, however, these are accompanied by a more 
informal means of demonstrating transfer of ownership, such as the ubiquitous compraventa.  A 
compraventa is a document often used in the region to denote a transfer of ownership; this 
document has formal legal characteristics (it contains many of the elements that would appear in 
a formal title transfer and is notarized), but is recognized by the state only as proof of possession, 
not legal ownership.  

Other forms of expropriation include forced transfer of titles to commanders or members 
of the expropriating armed group.  These transfers are sometimes done indirectly, using the 
names of front men or family members.  Other transfers are simply falsified with the cooperation 
of public officials and notaries, who might knowingly conduct a forced transfer or expand the 
acreage covered under a given title to include additional expropriated properties.  A common 
means of justifying this latter move in Urabá is claiming accession of properties due to the 
drying up of certain areas or a shift in the course of a river, purportedly creating “more land;” 
while this shift in the hydrological characteristics of the land does indeed happen at times, it is 
often falsely claimed in order to expropriate property.  Notaries and public officials involved in 
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registering properties in Urabá have for some time been known as some of the most notoriously 
corrupt in Colombia.6 

After abandonment or expropriation of land, armed actors might occupy and use it for 
agro-industrial activities; in Urabá, this is often cattle raising or oil palm or banana production.  
It might also be used for drug-related activities, which in Urabá is not so much cultivation of 
illicit crops as transport and other activities unrelated to direct production.  Another strategy 
occasionally used to confirm control over the property after its abandonment is the moving of 
fences between abandoned property and neighboring plots which are controlled by the armed 
group, effectively materially consolidating the abandoned plot and neighboring plots, as well as 
control over an area.  Control over the property might also be solidified through the installation 
of individuals sympathetic to the particular armed group on the property, known as 
repoblamiento (repopulation); these individuals may or may not use it for agricultural 
production.  In some cases, these individuals themselves might be displaced from other areas 
with few economic opportunities other than the offer of minor payments or access to land 
through these schemes.  Finally, a common strategy of paramilitary groups – the largest 
expropriators in the country – is to launder the land acquired.7 

While guerrilla and paramilitary groups and illegal activity are a significant driving force 
behind displacement and dispossession in Urabá, it is important to also recognize the role of 
legal industry and armed forces in these dynamics and in the conflict in general, as well as the 
significant permeability between legal and illegal activity in the region.  While a more complete 
parsing of this permeability is outside the scope of this paper, it must be noted that the links 
between paramilitary groups and politicians and political parties (widely known and publicized 
as parapolítica),8 legal industry and armed groups (such as Chiquita Brands’ and other 
companies’ well-publicized contributions to paramilitary coffers),9 and the armed forces and 
paramilitary violence10 are a crucial aspect of the forces behind displacement in the region.  
Activities such as logging, mining, banana and palm plantations, and cattle ranching thus become 
legal forms of production using sometimes blatantly illegal means or agents, making the twin 
problems of displacement and dispossession not simply a question of illegal armed actors.  
 
 
                                                
6 See “Compraventa de tierras en el Urabá enreda a 15 funcionarios” (El Universal, August 27, 2011) and “¿Cómo 
se legalizó el despojo de tierras en Urabá?” (El Tiempo, February 10, 2012) for more information regarding the 
widespread nature of this problem and the unfolding of the public scandal regarding public notaries and officials in 
Urabá. 
7 Information regarding modes of expropriation, and those used particularly in Urabá, is from Reyes Posada (2009), 
UNDP (2011), and Comisión Nacional de Reparación y Reconciliación and Organización Internacional para las 
Migraciones (2010), as well as my own preliminary fieldwork. 
8 For more information on parapolítica, see Romero (2007). 
9 Chiquita Brands, one of several multinational companies sued by victims of paramilitary and guerrilla violence in 
Colombia for financing illegal armed groups, plead guilty in a case brought by the U.S. Department of Justice and 
was sentenced to a $25 million fine for financing the AUC, a Colombian paramilitary organization designated as a 
Specially-Designated Global Terrorist.  For more information, see U.S. Department of Justice (2007). 
10 In particular, Brigade 17 of the Colombian armed forces, based in Urabá, has one of the bloodier histories of 
Colombia’s state security forces.  In the military “Operation Genesis” in the late 1990s, this Brigade cooperated with 
the paramilitaries to execute the largest mass displacement in Colombia’s history.  The commander of this Brigade 
at the time, General Rito Alejo del Río – nicknamed the “pacifier of Urabá” – was later convicted for murders 
committed as part of a criminal conspiracy between state security forces and the paramilitaries, of which he was one 
of the principal leaders.  See “Exgeneral Rito Alejo del Río condenado a 25 años” (Semana, August 24, 2012); “Rito 
Alejo lideró alianza con Auc durante arremetida criminal en Chocó” (El Tiempo, August 24, 2012). 
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The 2011 Victims and Land Restitution Law and the ethnic routes to restitution 
 
 Part of the current state response to this ongoing conflict is the 2011 Victims and Land 
Restitution Law (Law 1448).  Law 1448 is a new version of a transitional justice effort 
spearheaded with the passage of the original Justice and Peace Law in 2005, which was designed 
to facilitate the demobilization of paramilitary groups.  Devoid of measures to address such 
broadly relevant issues as the victims of state actors or the restitution of expropriated land and 
other assets, and considered by some to be a de facto amnesty for human rights violators, the 
2005 Justice and Peace Law was widely critiqued (UNHCR 2005; Comisión Colombiana de 
Juristas 2005).  That said, the transitional justice process proceeded under this law for several 
years, collecting confessions from paramilitary leaders and registering victims of the armed 
conflict. 
 In the wake of criticism of the Justice and Peace Law, as well as increasing judicial 
criticism of the general lack of attention to the plight of the growing internally displaced 
population – most notably, a 2004 decision by the Constitutional Court declaring the situation of 
those displaced an unconstitutional state of affairs, as well as two additional declarations by the 
Court in 2009 and 2010 reiterating its point and mandating comprehensive policy solutions to the 
problem11 – the new government under President Juan Manuel Santos approved Law 1448 in 
June 2011.  Law 1448 includes measures to ensure truth, justice, reparations, and guarantees of 
non-repetition for all victims, including those who have suffered or have family members who 
have suffered murder, disappearances, torture, or other human rights violations.  It also includes 
specific measures for those who have been displaced.   

For those victims who were dispossessed of their land or forced to abandon it due to the 
armed conflict at any point since 1991, land restitution is an available remedy under Law 1448, 
in addition to other remedies available to all victims, such as damages and social services.  This 
land restitution might take the form of the actual plot which was expropriated or abandoned, a 
plot with similar characteristics (in the event, for example, that conditions of security are not 
adequate for the displaced individual(s) to return to the original plot), or compensation for the 
expropriated or abandoned plot, depending on the evaluation of the current social and security 
characteristics of the plot and its surroundings as well as the desires of the victim. 
 Land restitution under Law 1448 is also paired with the formalization of title.  This 
element of the process is facilitated by a significant aspect of the law’s protection of victims, 
which is the shift it establishes in the burden of proof for establishing possession and 
dispossession of property.12  Rather than placing the burden on the victim to prove ownership or 
possession and subsequent dispossession, Law 1448 inverts the burden of proof, establishing a 
presumption of dispossession and requiring those challenging a displaced person’s previous 
ownership, occupation, or possession of a plot to prove that the person’s allegations are false 
(Law 1448 art. 78).  In practice, this means that the victim’s word is sufficient to establish 
previous ownership, occupation, or possession, and holding or having held formal title is 
unnecessary in order to make a successful claim.  Those victims who transferred title through 
forced sales or turned over title under other pseudo-legal circumstances are equally able to be 

                                                
11 See Constitutional Court, Sentencia T-025 (2004); Auto 008 (2009); Auto 383 (2010). 
12 Law 1448’s art. 77 also establishes additional legal presumptions that explicitly favor victims of displacement, 
such as presumptions that certain transactions in land in areas of widespread violence or land concentration were 
made without consent. 



DRAFT:  Please do not cite. 

 8 

beneficiaries of title formalization as those who had possession of property but never held formal 
title, or those whose titles were clearly taken by force. 
 Due to the significant land area targeted for restitution and numbers of claimants, as well 
as the continuing conditions of insecurity and lack of state presence in some areas, the restitution 
process is explicitly organized around the principle of gradual application.  The areas that are 
first targeted for restitution are identified through a process of “macro-focusing,” in which the 
Ministry of Defense provides information regarding the state of security and other risks to the 
National Security Council.  On the basis of that information, as well as relative density of 
dispossession in different areas, the National Security Council defines the zones in which 
restitution processes may take place at that stage.  After macro-focusing has taken place, a 
process of micro-focusing further identifies the specific localities and communities where 
processes of restitution will be pursued.  While land claims are registered in restitution offices all 
over the country, the processing of those claims beyond the initial complaint only occurs when 
security conditions and order of priority are confirmed through this process. 
 Though Law 1448 applies generally to the victims of the conflict, there is a separate set 
of norms and procedures that apply specifically to those victims who are indigenous or Afro-
Colombian.  After the bill that became Law 1448 had been presented in Congress, experts 
warned that once it was passed into law, there was a high likelihood that it would be struck down 
by the judiciary for lack of prior consultation of the indigenous and Afro-Colombian groups that 
would be affected by it.  Prior consultation of such legislative measures, mandated by both 
international law (most notably by the International Labor Organization’s Convention 169) and 
domestic law and jurisprudence in Colombia, had previously been the source of contention over 
other landmark legislative efforts which, lacking effective consultation, were subsequently struck 
down by the Colombian Constitutional Court.13 
 There were several options presented for curing this deficiency, including the withdrawal 
of the bill in order to perform an adequate consultation, the drafting and consultation of a 
separate law for ethnic groups which would be consulted and passed at a later date than the 
general law, and the issuing and consultation of legal decrees for indigenous and Afro-
Colombian groups by the executive branch, such that Law 1448 and the decrees would enter into 
force at the same time.  Indigenous organizations involved in this debate proposed this last 
option as the one which would keep indigenous and Afro-Colombian victims on equal footing in 
terms of timing with the general population addressed by Law 1448, while not delaying the 
ability of other victims to benefit from the new measure (Rodríguez Garavito and Orduz Salinas 
2012:21-23). 
 The decrees – Decree-Law 4633 for indigenous groups, and Decree-Law 4635 for Afro-
Colombians – went through a multi-stage drafting and consultation process from the end of 2010 
through the end of 2011.  During this time, a series of issues were discussed by indigenous and 
Afro-Colombian leaders and organizations with respect to how these decrees should differ in 
substance from Law 1448, and why.  One of the primary issues discussed was the question of the 
individual reparations framework included in Law 1448, and the extent to which the reparations 
framework included in the Decree-Laws should have a more collective character.  Indigenous 
organizations took their ideas regarding what a more collective framework might look like, and 
supplemented it with other sources that had developed collective reparations models for ethnic 

                                                
13 Examples of legislative measures struck down by the Constitutional Court for lack of prior consultation include 
the Forest Law of 2006 (Sentencia C-030/08), the Rural Development Statute of 2007 (Sentencia C-175/09), and a 
reformed Mining Code passed in 2010 (Sentencia C-366/11). 
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groups (several of which drew from the significant Inter-American Court jurisprudence on 
collective reparations for indigenous and black communities) (Rodríguez Garavito and Orduz 
Salinas 2012:38-40; Rodríguez Garavito and Lam 2011).  They also emphasized that reparation 
in the form of land restitution should cover not only resguardos (indigenous reservations) with 
title, but also territory with which groups had ancestral and/or collective ties.  This would tie 
property claims to territory not to the presence of state recognition of title, but to indigenous 
peoples’ history and characteristics as an ethnic group in relation to territory. 
 The differentiation of both Decree-Law 4633 and 4635 from Law 1448 manifests itself in 
many ways – which are not always consistent between the two Decree-Laws themselves – but 
perhaps the most significant is this emphasis on the collective aspect of land restitution for ethnic 
groups, which is explicitly distinguished in the Decree-Laws from the individual framework 
established in Law 1448.  A close examination of these three documents – Law 1448, Decree-
Law 4633, and Decree-Law 4635 – reveals a set of deep presumptions about collectivity, 
individuality, and how these are connected to race and ethnicity.  Since these three laws are 
explicitly divided by race and ethnicity, as well as by claims to individual or collective title, the 
types of property claims that members of particular groups are expected to make are reflected 
extremely clearly, as are the types of individual or collective action they are authorized to make 
in the land restitution process.  

One element of this set of presumptions regarding collectivity and individuality appears 
in the identification of which victims’ claims are covered by each legal measure, which is 
explicitly determined according to whether it is a claim to collective or individual property.  In 
Decree-Law 4633, indigenous territorial rights are upheld for collective or individual victims 
when the lands they claim are within collectively held territory (be it formally collectively titled 
or simply collectively occupied or used).  The Decree-Law specifically directs those members of 
indigenous groups who make claims to individually held land to process those claims under the 
procedure specified in Law 1448 (Decree-Law 4633 arts. 141, 143).  Decree-Law 4635 similarly 
focuses on Afro-Colombian collective or individual claimants making claims to collective 
territory (art. 107). In this way, indigenous and Afro-Colombian individuals making claims to 
individual property are understood to have characteristics of campesinos, and thus their claims 
fall under the umbrella of Law 1448.   

While Law 1448 includes some references to collective action which will be discussed 
below, it specifically covers individual claims by former property holders, possessors, or 
occupiers to individual predios, or plots of land.  This aspect of the property covered by Law 
1448 is emphasized even in the method of identifying the land in question in a particular claim, 
which is conducted through a process of individualización (individualization) using cadastral 
maps and reference points provided by the claimant.  Land claimed under the Decree-Laws, in 
contrast, is identified through existence of collective title, or alternatively, collective use or 
possession.  Restitution of collective land via this route is formally termed “restitución de 
derechos territoriales” (restitution of territorial rights) in the Decree-Laws (Decree-Law 4633 
Título Sexto; Decree-Law 4635 Título V), connecting the collective property specifically to 
rights attributed to particular ethnic identities, whereas Law 1448 refers to restitution of 
individual properties simply as “restitución de tierras” (land restitution) (Law 1448, Título IV, 
Capítulo III). 

The collective aspect of the routes to reparation and restitution outlined in the Decree-
Laws also include the collective dimensions of the actual harms and violations suffered by the 
victims covered in the measures.  Indigenous and Afro-Colombian communities, as collective 
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subjects, are understood to suffer collective harm in situations such as those in which their rights 
are violated for being part of the group, or when the rights, assets, or social structure of the 
community are harmed; additionally, individual harms might lead to collective effects (Decree-
Law 4633 arts. 14, 42-43; Decree-Law 4635 art. 6).  These violations, amongst others, lead to the 
need for collective means of reparation and restitution.  In the case of displaced members of 
indigenous or Afro-Colombian groups, collective return to the original territory or collective 
relocations are explicitly mentioned in the Decree-Laws, and even individual returns or 
relocations are expected to be discussed with community authorities and be focused on 
improving the community as a whole (Decree-Law 4633 arts. 91, 99, 101; Decree-Law 4635 
arts. 71-72).  These provisions emphasize the presumption that collectivity lies not only in the 
form of title or territorial rights, but also the remedies available for those violations.  While Law 
1448 does provide for collective reparations for social and political organizations or 
communities, these measures are much more limited than those available in the Decree-Laws for 
ethnic groups. (Law 1448 arts. 151-152). 

Where both the Decree-Laws and Law 1448 nearly equally provide for collective form is 
in the process of acumulación (consolidation), which is applied to multiple claims to a single 
property or territory, and might also group claims to multiple properties together which have 
facts in common, such as properties from which families suffered group displacement by the 
same armed group at the same time.  Much like a group action, acumulación groups claims in the 
interest of judicial efficiency and to avoid conflicting judicial decisions regarding the same or 
neighboring properties.  This process is understood to be distinct from that involving collective 
land tenure, but does provide a collective form of action that is otherwise unavailable to those 
whose claims are processed under the more individualist, “non-ethnic” Law 1448 (Law 1448 art. 
95; Decree-Law 4633 art. 146; Decre-Law 4635 art. 112). 

This framework for land restitution thus explicitly attributes collective property to 
specific ethnic groups, placing those members of those groups who might self-identify as 
indigenous or Afro-Colombian in the “campesino” route if they violate this presumption by 
filing a claim to individual property.  Conversely, those who are not determined to be indigenous 
or Afro-Colombian automatically fall under Law 1448’s presumption of individuality, 
irrespective of the nature of their claim, practices of property, or practices of place-making and 
community.  While limited exceptions are made within Law 1448 for collective harm or action – 
such as collective reparations or consolidation of claims under specific circumstances – this route 
is generally understood to be for individual campesinos with individual claims to individual 
plots.  This explicit racing and ethnicizing of property forms is not, however, new to Colombia; 
on the contrary, it is product of a history of connection between ethnicity and territory in land 
claims processes in the country. 

 
A recent history of race, ethnicity, and property in Colombia 
 
 The broad use of territory as a marker of ethnic and racial difference in Colombia today 
stems from a history of the mobilization of the connection between ethnicity and territory by 
different groups and by the state to different ends, with the shifting imagination of this 
connection producing definitions and redefinitions of racial and ethnic boundaries over time.  In 
her accounts of this process of boundary-making between indigenous groups and peasants on 
Colombia’s Caribbean coast, Diana Bocarejo argues that “territory has become an idiom of 
dispute and also of group characterization and differentiation,” and that the political mobilization 
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of territory both traced boundaries of communities and rendered them legible and fixed in space 
(Bocarejo 2009:324).14  I argue that this history of intertwining of ethnic and territorial claims 
and identities, from the demarcation of indigenous resguardos to the passing of Colombia’s 1991 
Constitution and 1993 Law on Black Communities, both facilitates and constrains the types of 
claims that can be made for land restitution today. 
 While this history has no absolutely clear beginning point, the long history of the 
identification of the indigenous population with and through different forms of territory-based 
organization is perhaps the clearest and most longstanding example of the connection between 
territory and ethnicity in Colombia.  The formal legal recognition of this connection during the 
colonial period was in the form of the granting of areas of land now known as resguardos 
coloniales (colonial reservations), which are legal and political institutions with title over a 
particular collective territory, granted by the Spanish crown to indigenous groups.  These grants 
of land were based on the principle that there would not be rental contracts or speculative activity 
on the land, but that it would be held collectively by those who lived on it; this prohibition on 
renting would, in theory, allow indigenous groups to have sufficient access to land to be able to 
sustain themselves and also pay taxes to the crown (Mayorga 2002). 

The recognition of these colonial resguardos and their respective titles over territories 
that indigenous groups had occupied were the subject of substantial debate during the early 
period of independence at the beginning of the 19th century, particularly due to the pressures 
placed on politicians by farmers interested in exploiting indigenous territories as well as 
indigenous labor.  The central government justified the existence of the resguardos on various 
grounds, which in the early and middle 19th century often took the form of paternalist 
“protection” of indigenous groups and their land from aggressive neighbors and the purported 
abuses of indigenous people through rental contracts (Solano de las Aguas 2007:100-101).  With 
the passage of the 1863 Constitution and its explicit recognition of equality, individual property, 
and market freedom, some on Colombia’s Caribbean coast who were interested in doing away 
with the resguardos argued that the protection of collective indigenous resguardos was 
unconstitutional in its establishment of racial distinctions and institution of collective rather than 
individual property.  Local liberal politicians, however, defended the constitutionality of a 
paternalist approach toward indigenous groups that would protect the resguardos, and backed 
their expansion and titling (Solano de las Aguas 2007:107-111).  This paternalist protectionism 
was reinforced by Law 89 of 1890, titled “In which is established the form of governing the 
savages who are coming to civilized life,” which recognized collective property, but established 
a return to colonial-style indirect management of indigenous groups as well a civilizing role for 
the church.  Continued political attacks on indigenous resguardos continued, however, and the 
passage of Law 55 in 1905 declared many resguardos vacant land and ceded control over them 
to district governments (Pineda Camacho 2002).   

Despite Law 89’s paternalist approach to indigenous organization, by the middle of the 
20th century indigenous groups had taken it on as a tool of sorts through which they could define 
themselves based on the extent to which they inhabited territory communally.  Manuel Quintín 
Lame, a paez indigenous leader in the early 20th century, promoted a platform which included the 
reclaiming and expansion of resguardos.  This platform, amongst other efforts, helped to inspire 
a broader indigenous movement in the country.  That said, the dissolution and division of 

                                                
14 For examples of how this connection between territory and collectivity has created bounded identities, been taken 
up in formal legal discourse, and, at times, become the language of struggle between communities elsewhere in 
Latin America, see Postero (2006); Hale (2002); Gustafson (2002). 



DRAFT:  Please do not cite. 

 12 

resguardos continued over the early and middle 20th century, and though the nationwide agrarian 
reform of 1936 was oriented toward the “social function of property,” this had little effect on this 
trend or the titling of indigenous territory.  The second wave of agrarian reform in the 20th 
century, via Law 135 of 1961, did create a new legal figure called the reserva indígena, which 
were areas of communal usufruct for indigenous groups.  While some argued at the time that 
these were a provisional form of property that would eventually lead to individual titling 
(recalling the earlier “coming to civilized life”), this understanding was eventually rejected, and 
reservas are now understood to be communal lands held collectively by ethnic groups (Pineda 
Camacho 2002; Herrera Angel). 

The most significant recent shift in the understanding of ethnicity and territory in 
Colombia came in the wake of the promulgation of the 1991 Constitution, which initiated a 
multiculturalist turn in ethnic territorial rights and claims.  This turn rejected previous 
assimilationist policies, and explicitly recognized and announced the need to protect ethnic 
diversity in the country (art. 7).  The Constitution identified indigenous communities as subjects 
bearing rights, including the right to collective property in land, in the form of an indigenous 
resguardo (arts. 63, 329).  The new resguardos formed under this constitutional framework 
would be inalienable collective property in perpetuity, not subject to rental contracts or 
encumbrances.   

These rights have been further elaborated by extensive constitutional jurisprudence.  This 
jurisprudence has interpreted the allocation of rights within the Constitution as recognizing 
indigenous communities themselves as collective bearers of rights, and reinforced the right to 
communal property as a right of indigenous groups.  The Court has interpreted this right to be a 
fundamental right, which serves to protect their culture and spiritual values, as well as their right 
to life (often in relation to subsistence), and is due to indigenous communities given their 
intimate connection with their territory.15  This special relationship between indigenous 
community and territory, and particularly the collective aspect of that relationship, is recognized 
in ILO Convention 169, which the Constitutional Court has included in a short list of 
international instruments that it considers to be binding in constitutional interpretation.16  In 
many of the decisions defining this relationship and the corresponding indigenous rights to 
collective territory, the Court also refers to jurisprudence from the Inter-American Court of 
Human Rights and its elaboration of the special connection between culture and territory, as well 
as the collective nature of this connection and the importance of its protection in order to avoid 
violations of the right to life.17 

In this way, the connection between ethnicity and territory has come to be articulated in 
the wake of the 1991 Constitution as one that involves an explicitly cultural collective 
relationship to territory that requires state recognition.  While indigenous groups were directly 

                                                
15 Some of the most important Constitutional Court rulings defining these fundamental rights, the right of ethnic 
groups to collective property, and the connection of these rights to other rights such as those to culture, prior 
consultation, and life include T-188/93, T-380/93, T-405/93, T-342/94, T-652/98, T-606/01, T-379/03, T-778/05, T-
769/09, T-828/11. 
16 The incorporation of Convention 169 and other international instruments into the constitutional framework is 
accomplished through their inclusion in the bloque de constitucionalidad (constitutional block), a set of extra-
constitutional instruments used by the Court in constitutional interpretation. 
17 Examples of key Inter-American Court of Human Rights cases cited for these propositions include Awas Tingni v. 
Nicaragua (2001); Yakye Axa v. Paraguay (2005); Sawhoyamaxa v. Paraguay (2006); Saramaka v. Surinam (2007).  
For a more detailed account of the Inter-American system’s jurisprudence and approach to ethnic territorial claims, 
see Dulitzky (2010). 
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recognized within the 1991 Constitution as possessing such a relationship, the Constitution also 
laid the groundwork for this collective relationship to territory to be applied to other ethnic 
groups, particularly Afro-Colombians – an instance of what Offen calls “the territorial turn” 
(Offen 2003).  In its Transitory Article 55, the Constitution mandated the passage of a law that 
would recognize the right to collective title of black communities who had been occupying idle 
lands in the Pacific Coast region, as well as mechanisms to protect the cultural identity and rights 
of those groups.  This article led directly to the drafting and ultimate passage of Law 70, the Law 
of Black Communities, in 1993.   

The process of achieving the inclusion of Transitory Article 55 in the Constitution, as 
well as the development of Law 70, were product in part of the influence of international 
instruments such as ILO Convention 169 on the constitutional recognition of ethnic groups, and 
in part of the political mobilization by Afro-Colombian groups, particularly rural Afro-
Colombians.  While urban Afro-Colombians had previously been the primary political voice of 
the community, promoting a discourse of racial equality, the emergence of new rural movement 
actors had a substantial effect on the framing of the struggle of black communities within the 
constitutional drafting process as one of ethnic difference based on spiritual and cultural 
connection to territory.  The rural Afro-Colombian community became the prototypical rights-
bearing subject through this process, facilitating the identification of Afro-Colombian cultural 
practices with those of indigenous groups, who were also understood as holding rights to rural 
collective territory (Paschel 2010:743-46).   

In the drafting process for Law 70, however, these characteristics of Afro-Colombian 
ethnic difference through spiritual and cultural connections to rural territories were often 
opposed by academics, particularly anthropologists who studied indigenous groups, who argued 
that Afro-Colombians were not a distinct “ethnic group” with an identity and culture different 
from that of the broader nation that would merit special territorial rights.  In response to 
anthropological skepticism, Afro-Colombian movement actors organized interventions 
highlighting the importance of black identity and culture, showcasing songs, music, knowledge 
of biodiversity in particular regions, and maps to demonstrate their ethnic difference and 
connection to the territory (Paschel 2010:755-59).  Eventually, these arguments prevailed and 
Law 70 identified Afro-Colombian groups as ethnically distinct and connected to specific 
territories, cementing a notion of Afro-Colombians as rural, ethnically different from the rest of 
the nation, and geographically fixed, ushering in the era of what Restrepo has called the 
“ethnicization of blackness in Colombia” (Paschel 2010:759-61; Restrepo 2004).18   

In the final version of Law 70, this ethnicized blackness was fused – as with indigenous 
identity before it – to collective rights over territory.  These collective rights are established for 

                                                
18 The movement for the development of zonas de reserva campesina (campesino reservation areas) presents an 
interesting recent parallel to the territorialization and ethnicization of Afro-Colombian identity.  These reservation 
areas, which were first legally established in 1994 through Law 160, were an attempt to craft a collective campesino 
response to land consolidation through access to limited amounts of property within particular areas.  Though the 
areas themselves were not collectively titled, the movement was self-consciously the product of collective 
campesino action.  The formal justification of the zones foregrounded the idea of the connection of the campesino to 
territory, in part through environmental conservation and protection, though this environmental focus was limited at 
the time (Ley 160, art. 1).  Though a scant number of campesino reservation areas have been established over the 
years, a new bill on Land and Rural Development indicates a likely expansion of the use of these areas in its 
inclusion of a chapter dedicated to a legal framework that would govern them.  This bill explicitly connects 
campesino access to property to environmental conservation and social and cultural rights (Land and Rural 
Development Bill art. 297-299). 
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the Pacific Coast region as well as other rural territories where black communities occupy and 
exercise “traditional practices of production,” and possess many of the limitations placed on 
resguardos, namely that the land over which these rights are exercised is inalienable in 
perpetuity and not subject to rental contracts or encumbrances (Law 70 arts. 1, 7).  In order to 
claim collective titles, black communities must present evidence of their ethno-historical 
background, as well as their production practices and a physical description of the territory.  
Preference for activities being performed on the land goes to subsistence gathering, hunting, or 
fishing over any commercial or industrial use of the property, and black communities possessing 
collective title are mandated to be environmental stewards of the territory, conserving water 
sources, endangered species, and fragile ecosystems.  Collective occupation of the territory, as 
defined in the law, is understood to be historical and ancestral settlement in lands that are the 
“habitat” of the black communities in question (Law 70 arts. 2, 5, 9, 19, 21, 25).  In order to 
make a claim to collective title, black communities must also organize themselves into consejos 
comunitarios (community councils), an ethno-territorial political governing figure established in 
Decree 1745 (1995) in order to administer black collective territories titled under the auspices of 
Law 70. 

Constitutional jurisprudence in the wake of the passage of Law 70 affirmed that Afro-
Colombian communities fulfilled the necessary characteristics to be an ethnically distinct 
collectivity with corresponding collective territorial rights.19  Some of the key jurisprudence 
regarding Afro-Colombian rights to territory, however, has emerged directly out of the 
Constitutional Court’s response to the problem of internal displacement.  The Court’s landmark 
decision on displacement, T-025 (2004), declared the situation of internally displaced people 
unconstitutional, due to both the dire circumstances the displaced population was in with respect 
to access to food and health care, as well as the institutional abandonment by the authorities 
charged with attending to the displaced.20  While this decision did not touch directly upon Afro-
Colombian territorial rights in any significant way, the cascade of Court evaluations of the 
implementation of its decision (called autos de seguimiento) included one dedicated exclusively 
to the plight of the displaced Afro-Colombian population, Auto 005 (2009).21  Auto 005 
highlighted the vulnerability of the Afro-Colombian population, as well as the economic and 
agro-industrial pressures that facilitated the dispossession of their lands and the lack of 
institutional protection of their collective territories.  It affirmed the special relationship between 
Afro-Colombian communities and their territories, and called for the development of a 
comprehensive plan that would identify and characterize collective territories inhabited by Afro-
Colombians as well as include measures aimed at preventing displacement and ensuring aid for 
displaced members of the Afro-Colombian population.  It also mandated that there be an enfoque 
diferencial (differential approach) to the assistance and reparation of ethnic groups who are 
displaced.22 

                                                
19 Key rulings in this regard include the Constitutional Court decisions C-160/01, T-955/03, and T-909/09. 
20 For a detailed analysis of the T-025 decision and its effects on public policy and debate and the rights of displaced 
peoples, see Rodríguez Garavito and Rodríguez Franco (2010).  
21 An auto specifically focused on the effects of displacement on indigenous groups was also issued in 2009, Auto 
004, and also called for the establishment of a program that would guarantee the rights of indigenous groups in a 
situation of displacement. 
22 Enfoque diferencial as a concept was also applied by the Court in other autos focusing on different sub-groups 
within the displaced population, including women, children, and individuals with disabilities (see Auto 092 (2008); 
Auto 251 (2008); Auto 006 (2009)).  The meaning of enfoque diferencial, and what such an approach might look 
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Ethno-territorial claims, past and present 
 
 This history of the intertwining of race, ethnicity, and property regimes in Colombia, and 
the particular presumptions regarding individual and collective land tenure that have been 
attached to indigenous and Afro-Colombian groups, make possible certain kinds of claims within 
the current land restitution process while constraining others.  While the ability to conduct 
empirical analysis of specific cases within the land restitution process is limited at this early 
stage, analysis of documents and preliminary fieldwork on the restitution process indicate several 
ways in which established ethno-property arrangements have been adopted within the process for 
making claims.  This section will outline these adoptions, as well as the possible implications 
that they hold for the making of claims to land restitution in Urabá.  I suggest that as Li (2010) 
argues, presumptions of collective landholding for ethnic groups may in fact facilitate 
dispossession in certain cases, rather than producing the desired harmonious, anti-dispossessory 
social outcomes.  Rather than finding collective landholding at fault as a tenure regime, however, 
I argue that particular land tenure arrangements – in the analysis in this paper, individual or 
collective arrangements – are not determinative of particular social outcomes.  Rather, the social 
outcomes of land tenure regimes are a function of specific political and social conjunctures at 
particular moments in time, such that a strategic or just arrangement at one point may produce 
decidedly non-strategic or unjust outcomes at another. 

Of the many presumptions adopted from the earlier understandings of ethnicity and 
territory described in the previous section into the land restitution framework, the presumption 
that indigenous and Afro-Colombian claimants are necessarily holders of collective property is 
perhaps the strongest.  This presumption is carried into the land restitution process from a long 
history of formal collective land tenure arrangements for indigenous groups, and a much shorter 
history of Afro-Colombian collective territory.  It is represented in the debates leading up to the 
development of the Decree-Laws, the text of the Decree-Laws themselves, and even the 
bureaucratic structure that was established to deal with ethnic claims.  This bureaucratic and 
legal structure, which deals exclusively with claims to collective territory, specifically excludes 
indigenous or Afro-Colombian claims to individual property.  These claims are to be filed under 
Law 1448’s general provisions, and the claimants (irrespective of ethnicity) are understood to be 
campesinos. 

A second presumption carried into the land restitution process from this history of ethnic 
property is the idea of collective territory as being mono-ethnic.  Though people of different 
ethnic backgrounds have long shared territories in Colombia – both with and without conflict 
over that sharing – formal collective titles to indigenous and Afro-Colombian territories are titled 
exclusively to members of a particular ethnic group, without recognition of other individuals or 
groups who might have a presence within or claim to the titled area (Hoffman 2000; Offen 
2003:61-62).  Land restitution of collectively titled territories import this presumption, restoring 
collective titles to the community that held title at the moment of their dispossession, irrespective 
of others who might have been displaced from the territory before, during, or after the 
dispossession of the title-holding community.  While opposition to restitution claims is 
permitted, and compensation is available to those who occupied or possessed the land in good 
faith subsequent to the dispossession of the claimant, the opportunity to receive the land in 
                                                                                                                                                       
like in practice, is debated.  For a discussion of enfoque diferencial focusing on ethnic groups, see Rodríguez 
Garavito and Lam (2011). 
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restitution and its title is exclusive to the community with collective title over the area.  
Indigenous or Afro-Colombian communities without formal title that solicit restitution of 
territory they have occupied communally are similarly the exclusive potential title-holders for 
that territory through the restitution process, with the Decree-Laws specifically rejecting the 
“titling, adjudication, purchase, or restitution [of the territory] in favor of individuals external to 
the communities” (Decree-Law 4633 art. 141; Decree-Law 4635 art. 107). 

A third presumption regarding ethno-property regimes that has been built into the land 
restitution framework is that collective property held by ethnic groups is inalienable in perpetuity 
and not subject to rental contracts or encumbrances, while individual property is alienable and 
subject to encumbrances such as mortgages or liens.  This presumption is applied in both Decree-
Laws to ethnic territories which are collectively titled, as well as those which were occupied by 
ethnic groups but not formally titled.  Individual property, governed by Law 1448, is alienable, 
though the restitution process places an embargo on sale of the land granted in restitution for two 
years after the grant is made (with exceptions permitted by judicial order).   

The implications of the application of these presumptions within the land restitution 
process are potentially sweeping in terms of the types of claims that they permit and exclude, as 
well as the outcomes in terms of ethno-territorial ordering.  In order to ground this analysis of 
potential implications, I will return to Urabá, giving a brief synopsis of ethno-territorial 
arrangements in place in the 1990s and 2000s, how they were affected by the particular pattern 
and timing of conflict in the region, and how particular types of claims for land restitution 
coming out of the region might be facilitated or limited by those prior arrangements.  Once 
again, this example will serve as an entry point for analysis, not as a case study that is broadly 
applicable to elsewhere in Colombia.   

While different areas within Urabá suffered distinct peaks in paramilitary activity, the 
1990s was a decade of tremendous conflict throughout Urabá, with the rise of early paramilitary 
groups within the region and their push for territorial control.  In some areas of Urabá, the term 
La Violencia (the violence) – which in terms of Colombian history refers to the mid-20th century 
civil conflict – refers to 1997-98, the years when violence peaked and mass displacements 
occurred in vast swaths of the region.  This was true particularly the area of Urabá belonging to 
the department of Chocó and western Antioquia (García de la Torre and Aramburo Siegert 
2011:321).  Expropriation and abandonment of land in the region also hit a peak at this time 
(Reyes Posada 2009:135).   

The timing of the entry of the paramilitaries and the corresponding peak in the conflict in 
this particular region is extremely important to the ethno-property arrangements in the region, as 
this peak occurred just after the reform to the Constitution and the passing of Law 70.  The 
region has a significant black population, but many of the communities had not yet availed 
themselves of the opportunity to solicit collective titles, or were in the middle of the process 
when they were displaced by the violence.  Some communities, once displaced, secured 
collective title to the territories they had occupied in an attempt to protect armed actors from 
claiming title to the land, many of them in the early 2000s (in a process akin to that which Tania 
Murray Li (2010) describes as the “communal fix”).  Some of these new titles, though collective, 
extended over what had been individual plots prior to the titling process, but were absorbed in 
the collective title as a protective measure or for other reasons (García de la Torre and Aramburo 
Siegert 2011:284).  In the years after displacement, parts of these territories were occupied by 
armed actors and/or agro-industrial projects, other areas were reclaimed by community members 
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who returned, and still others were occupied by farmers of different ethnic backgrounds, who 
occasionally even purchased and worked the land in good faith.  

Addressing this complex social landscape through the current land restitution process is a 
challenge.  With competing claims to territory, tensions can run high precisely along the lines of 
whether collective or individual claims are prioritized within the restitution process.  The 
presumptions embedded within the process from prior ethno-property arrangements regarding 
the collectivity espoused by Afro-Colombian groups, as well as the need to apply a differential 
approach to claims by those groups, creates a situation in which these tensions come to the 
surface.  In particular, the privileging of collective title within the restitution process has the 
potential to exacerbate existing tensions between individual and collective claims by different 
members within a given community, particularly in cases such as those described above in 
Urabá, in which individual plots were absorbed into collective titles after communities were 
already displaced.  While claims to collective title trump individual claims to the territory within 
the restitution process, individual Afro-Colombian claimants may believe they have a rightful 
claim to land they worked on their own for, in some cases, long periods prior to their 
displacement.  Some individual claimants may not even be aware that the land they consider 
their own is subject to a collective claim until they file their claim for restitution of what they 
believe to be their individual parcel, only to find it is within collectively titled territory.  These 
competing claims, and the support of the land restitution process for the collective ethnic claim 
over the individual claim, can create a situation in which the government process becomes a 
strategic ally of the community leaders making a collective claim.  While privileging of the 
collective claim may, in fact, be beneficial for members of the community, the conflict has 
created many opportunities for corruption at different scales; as a result, government support of 
collective control over the territory through the restitution process may in some cases entrench 
the power of corrupt community leaders, at the expense of less powerful individual members.   

Though the restitution process is intended to respect rights to informally held land or 
territory – and correspondingly, the word of claimants regarding their previous occupation or 
possession of this land or territory – the privileging of collective title in the process also has the 
potential to undercut claims to informally held land.  In cases in which individuals held title to a 
parcel prior to the collective titling of ethnic territory which encompassed that parcel, their 
original individual title has some chance of being returned to them through a claim to restitution 
(though the means and likelihood of this are unclear).  If the parcel was informally held, 
however, the subsequent collective title trumps this claim, as it does any informal possession or 
formal titles registered after the formalization of collective title.  This is in stark opposition to 
what is likely to occur in conflicts between a claim to a parcel that was informally held prior to 
displacement and a formal individual title registered subsequently.  In these cases, the 
presumption is in favor of the displaced victim who held the land informally prior to 
displacement, and the individual title registered subsequently is likely to be revoked and the 
titleholder removed from the property (in cases in which this titleholder was occupying the 
property in good faith, he may be granted compensation in the judicial stage of the restitution 
process).  This differential treatment of collective and individual titles has the potential to limit 
the kinds of claims that can be made by claimants of any ethnicity who were displaced from land 
held informally prior to its collective titling. 

The presumption of mono-ethnicity of collective territory – and individual nature of 
campesino claims – also facilitates claims by indigenous and Afro-Colombian groups, while in 
some cases limiting the claims that can be made by campesinos.  In the case of the areas of 
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Urabá described above, this can serve to protect the territorial rights of the disproportionate 
numbers of Afro-Colombian communities that were displaced, and whose lands were usurped by 
paramilitary groups, agro-industrial projects, or campesinos who appropriated the land after it 
was abandoned and used it in bad faith.  It can also, however, limit individual or collective 
claims by campesinos who used or purchased the land in good faith after it was vacated, at times 
making substantial improvements to it in an individual or collective fashion over a period of ten 
to fifteen years.  This, in turn, has implications for the way in which claims to property must be 
made within the restitution process in order to maximize likelihood of success.  In a case such as 
this one, claims to being Afro-Colombian and present on the land at the moment of displacement 
are far more likely to be persuasive arguments for restitution than claims to length of time 
working the land, good faith, or current presence on the land (arguments that in a property case 
not involving ethnic territorial claims might be persuasive).23  Claims to property that has been 
worked in a collective fashion by campesinos are also not cognizable as collective claims within 
the restitution process, given the identification of collectivity with ethnicity.24 

The ways that these different types of claims are facilitated and constrained by prior 
ethno-property arrangements illustrate that what is strategic at one point in time in terms of 
collective or individual land tenure may not necessarily be strategic at a future point in time.  A 
case in point of this is the strategic move by Afro-Colombian communities in Urabá to 
collectively title territories to protect them from being titled by their dispossessors, only to find 
that this constrained later individual claims to land restitution within that territory due to the 
historical vision of ethnicity and collectivity that is entrenched within the land restitution 
process.  In this case – which is not universal across Urabá, but certainly occurs – the particular 
temporality of conflict in the region, its interaction with the movement to pass Law 70, and the 
timing of ethnic mobilization to collectively title territories in Urabá, created a map of ethnic 
land tenure that the state fixed at the moment of collective titling.  While whether or not this 
tenure arrangement actually represented the reality of practices of property by these communities 
is beyond the scope of this paper, this tenure arrangement was certainly also a product of 
particular moments in national and local Afro-Colombian politics and strategic moves by these 
players in the face of violent conflict and dispossession.  A decade later, as individuals and 
communities begin to file claims for land restitution, the entrenchment of the presumptions 
underlying ethnic land tenure may frustrate options that may be strategic now, but fail to fit 
neatly within the tenure scheme implemented earlier to strategically protect those same 
individuals and groups.  As Li (2010) demonstrates in other regions of the world, this instance of 
failure to conform to expectations of collectivity illuminates the breach between the shifting 

                                                
23 Bocarejo (2009) discusses similar tensions over land between indigenous communities and campesinos in the 
Colombian Caribbean coastal region of the Sierra Nevada de Santa Marta, where indigenous groups expand their 
territories through purchases of land from campesinos displaced by violence at below market prices.  The 
presumption of strict ethnic divisions between these groups, the attachment of indigenous people to their territory (as 
opposed to the supposed detachment of campesinos), and the environmentalism attributed to indigenous groups 
facilitates the support of this practice by environmental NGOs. 
24 An NGO that has been heavily involved in advising claimants in the land restitution process in Urabá drafted a 
public proposal that some campesino claims be made through a process of “collective restitution.”  This proposal 
does not, however, promote collective property claims, but rather collective processing of individual campesino 
property claims in situations in which the harm suffered was collective, in the interest of efficiency in the processing 
of thousands of claims to restitution.  Collective harm is understood in the proposal as dispossession occurring at the 
same time by the same dispossessor to neighboring or nearby plots.  See Fundación Forjando Futuros and Instituto 
Popular de Capacitación (2012) for a description of this proposal. 
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strategic needs of claimants and the fixed presumptions of ethnic realities that underlie the 
established ethno-property arrangements designed to protect them. 

Another important aspect of the social outcomes of tenure arrangements beyond their 
strategic value, however, is the extent to which they produce justice.  What is justice in a conflict 
as complex as Colombia’s is elusive, and perhaps unanswerable.  And as this paper notes, justice 
might look different at distinct points in time for the same people.  But it is worth considering the 
question, particularly in the context of the current land restitution process, which seeks to 
provide a measure of justice to the millions of Colombians who have been displaced or 
dispossessed by the conflict.  Respecting the territorial rights of indigenous and Afro-Colombian 
groups who have formal and historical claims to land, and are also disproportionately affected by 
the conflict, is important for reasons not only of law, but also of justice.  But do the dictates of 
the historical ethno-property arrangements embedded within the land restitution process – in 
particular, the presumption of ethnic collective tenure and campesino individual tenure – 
necessarily produce justice, and for whom?   

I argue that these tenure forms do not have determinate social outcomes in terms of 
strategic action or in terms of justice.  Collective tenure can as easily facilitate protection as it 
can dispossession of vulnerable groups, and may facilitate protection in one moment for a 
particular group while subsequently facilitating its dispossession.  The same holds true for 
individual tenure.  This is illustrated in a particularly clear fashion in Urabá, where the pattern of 
conflict is constantly shifting, such that the stakes of tenure are always high but never stable, 
both in terms of who derives benefit and the form of strategic action necessary to attain it.  Afro-
Colombian communities may have vulnerable members who organize to secure collective title to 
their dispossessed lands, later to be led by corrupt officials who use that title as a tool to 
dispossess individual members of the Afro-Colombian community or other ethnic groups.  The 
restitution process has the potential to facilitate or constrain these different kinds of claims, 
depending on the extent to which they fulfill expectations of individuality and collectivity 
enshrined in the historical ethno-property arrangements the process inherited.   

This instability of social outcomes of tenure arrangements makes it an imperative to 
focus not on the protection that particular tenure regimes enable, but on the historical and 
political conjunctures in which particular tenure regimes take shape in particular places, and the 
social outcomes which are produced as a result.  As the land restitution process in Colombia 
progresses, further analysis of this type focusing on particular cases will be critical in order to 
understand the implications of its broad intervention in tenure regimes for strategic action, and 
for justice.  
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